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YOK 340.12

Cudopuyk 10. M. — kaHanzaaT opuanydHuX Hayk, agBokat, M. Kuis

dinocodcbKo-npaBoBi Npobnemu peanisauii
NOAMHOKO NpaBa Ha 3aXUCT Y KPUMiHanNbHOMY
npoueci

BuceimneHo 6ayeHHs1 HayKoBOi KOHCMPYyKUii npasa Ha 3axucm
y KpumiHanbHOMY npasi ma npoueci. KoHcmamogaHo, W0 HayKosi MoWwyKu 84eHUX
cripsAMoeaHi Ha 8u3Ha4YeHHs1 3micmy ma opMu MOHAMMS fpaea Ha 3axucm
Yy KpUuMiHanbHOMY npasi ma npoueci, Wo € Moxrusicmio peanidayii npasa noouHU
Ha 3axucm, mobmo eukopucmaHHs 8cCix HasieHux crnocobig i 3acobie 3 memoto
3axucmy 8i0 He3aKOHHO20 U HeobrpyHmoeaHo20 068UHy8a4YeHHS, 3acyO0XeHHS
ma HeobrpyHmogaHo20 rpouecyanbHo20 npumycy, obmexeHHs ii npas i ceob00.
3’sscoeaHo ma npoaHanizosaHo hinocogcbKo-npasosi npobraemu, ski nocmarms
nid yvac peanizauii nOUHOK npasa Ha 3axucm y KPUMIiHarIbHOMY [POUECI.
3-nomix npobnemMHuUx numaHb y KPUMIHaIbHOMY [POUECI 8UOKPEMIIEHO MaKi:
1) 8idcymHicmb e€OHOcmi meopii ma npakmuku CMOCOBHO OKPEeMUX acrekmis
3axucmy npase; 2) HigesnweaHHsi HOPM 3akoHodascmea 3 60Ky MPasoOXOPOHHUX i
cydosux opzaHis; 3) HecghopmosaHicmb Y KOXHOI /Tl0OUHU yC8IOOMIIEHHSI MO2o,
wo eci HadineHi npagom Ha 3axucm; 4) noginbHe 800CKOHaNeHHS KpUMiHanbH020
3aKoHodascmea 3 ypaxyeaHHSIM 8UMO2 cycrifibcmea.

KnioyoBi cnoBa: npaBo Ha 3axuCT; KpMMiHanbHe NpaBo Ta NPOLEC; 3aXUCT NpaB
NoAnHK; dinocodcbko-NpaBoBi Npobremu.

NocTtaHoBKa npobnemu. Y cuctemi 3axucty npaB NOAWHM
LeHTparnbHe Micue Mnocigae MOXMIUBICTb 3aXUCTy CBOIX npas, TO6TO
peanisauis NOAVHOK CBOro npasa Ha 3axucT. lNpaBo Ha 3axucT €
BGaratoacnekTHMM MOHATTAM | B KOXHIW ranysi npasa Mae CBOI
0COBMMBOCTI 5IK B PO3YMiHHi, TaK i B 3aCTOCYBaHHi.

MpaBo Ha 3axuUCT € HEeBiQ'EMHMM MNpaBO KOXHOI ocobu, a B
yMOBax PO3BUTKY HaLIOro cycninbctBa HabyBae ocobnmBoro
3HaYeHHs MOXIUBICTb peanidauii uUbOro npaBa. Y ranysi
KpMMiHanNbLHOro npaBa NpaBo Ha 3axXUCT Mae HaJBaXnNMBe 3HaYeHHs,
TOMY LLIO Hacnifkn KpUMiHaNbLHOro NPaBoONoOpPYLUEHHST € HAUTSXKYNMU
Ona NguHKY, SK | gnga Tol, ska cKoina 3roYuH, Tak i Ang notepninoi
ocobu abo ocib.

[MpaBo Ha 3axuCT y KpMMiHanNbHOMY MnpoLleci TiICHO NoB’sA3aHe i3
3acagaMn KpUMiHanbHOrO NMPOBaXEHHS, 30KpeMa BEPXOBEHCTBOM
npaBa, 3aKOHHICTIO, PIBHICTIO nepen 3aKkoHOM i CyoM, MoBarow Ao
MOACBKOI rigHOCTI, 3abe3nevyeHHsaM npasa Ha cBobody Ta ocobucTy
HEeQOTOPKAHHICTb, HEOOTOPKAHHICTIO >XWTMA 4M IHLWOro BOSOAiIHHS
0cobu, TaEMHULIEIO CMiNKYBAHHS, HEBTPYYAHHAM Yy MPUBATHE XUTTS
Towo. [loBHWIA nepenik 3aranbHUMX 3acaj  KPUMIHaANbHOro
nNpoBagxXeHHs1 Bu3HaveHun ct1. 7 KIK Ykpainm [1, c. 10]. Takox 4. 1
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uiei craTTi BM3HAYeHo, WO 3MicT Ta dopmMa KpUMiHANbLHOro
NMPOBa[XEHHs  MOBWHHI  BigMoBigaTM  3aranbHMM  3acajam
KpuMiHanbHoro nposagxeHHs [1, c. 10]. BBaxaemo, L0 KOXHa 3
BKa3aHUX 3acaj KpWUMIHANbHOTO MPOBaXEHHS € HeobXigHo
CKMaZioBoOl B peanisauii NioguMHOK npaBa Ha 3axucT. Y 3B’A3Kky 3
YNCENBHUMW MOPYLUEHHAMMW MpaB fOAMHU Mpobnema HamnexHoro
3abesneveHHs npaBa Ha 3axMCT KOXHOro Habysae we 6inbwoi
aKTyarnbHOCTi B Cy4aCHMX YMOBax pO3BUTKY CYCMifnbCTBa.

AHania ocTtaHHiX ApocnigkeHb i ny6nikadin. HaykoBi
pocnigpkenHst C. A. AnbnepTta, A. M. biptokoBoi, T. B. Bapdonomeegoi,
I. O. NoBaubkoro, B. I'. ToH4apeHka, C. B. N'oHuapeHka,

HO. M. I'powesoro, A. 1. 3enkana, €. [. JlyKaHuukosa, M. A. MapkyLu,
O. P. MuxanneHnka, M. M. MuxeeHka, B. T. Hopa, B. O. lNonentoLuka,
O. [. Cearoupskoro, M. C. Ctporosuya, A. M. Titoea, O. I'. AHOBCbLKOI
Ta GaraTbOx iHWKX BYEHWX MPUCBSAYEHI nNpobremam 3axucTy npaB
nguHM B KpUMiHanbHOMY npoBakeHHi. [lpote wmano yearu
NpuUAINAnoca po3ymiHHIO MOHSATTS MPaBO Ha 3aXUCT B KPUMiHANbHOMY
npaBsi Ta npoueci kpisb Npuamy ¢inocodii NpaBa Ta BUOKPEMIIEHHIO
HasiBHMX @inlocodCbKo-NpaBoBMX MNpobneM B peanisauii NOAMHOK
CBOrO npasa Ha 3axucT.

MeTolo cTaTTi € pO3KPUTTA PO3YMIHHS HAyKOBOi KOHCTPYKUil
NpaBO Ha 3axMCT Yy KpUMiHaANbHOMY MpaBi Ta MNpoueci, a Takox
BM3HaA4YeHHs1 oinocodcbko-NpaBoBMX Npobrnem npu peanisauii
NANHOIO NpaBa Ha 3axMCT B HaLUi AepXas.i.

Buknan ocHoBHOro martepiany. Kno4yoBuMM NOHATTAM nig 4vac
po3rnsagy dyHkuii 3axucty € 6esnocepedHbO MpaBoBa KaTeropis
«3axucT». Y KpUMiHanbHOMY CYOOYMHCTBI TEPMIH Ta NOHATTS 3aXUCTy
Mae BYX4Ye, cneuianbHe 3HadveHHs i oxonntoe: 1) ocib, yyacHukiB
npovecy, cy0’ekTiB, NPaBOMOYHUX 3[incHoBaTU 3axumcT
(oBGBMHYBaYeHU Ta WOro 3axWMCHWK), $iKi, BMacHe, i CTaHOBNATb
CTOPOHY 3axuUCTy; 2) HasBy npouecyanbHOl yHKUiT; 3) AOiSNbHICTb
cyb’exTiB 3axMCTy OO0 peanisalii HagaHuX iM NpaB Ta NOBHOBaXEHb
y Npoueci 30iNCHEHHS BUKOHYBaHOI HUMK doyHKLUT [2, ¢.10].

Ak 3asHadyae O.P. banaubka «3akoHO4aBYe 3aKpiMMeHHs Yy
OKpeMiin NpaBoBii HOpMI 3acaan 3abesneyeHHsi nNpaBa Ha 3axWUCT B
ynHHomy KIMK YkpaiHM Hagae in HagsBuYanHOI BaXKnMBOCTI Ta
byHOAMEHTanNbHOCTI, WO Mae BupillanbHe 3HayYeHHA Ans NpaBoBOl
pernameHTaLii oyHKLUiT 3aXMCTy Ta ii NpakTu4HoI peanisauii» [3, c. 2].

Y cBoin HaykoBi npaui T.M. bapabaw Ta Jl. B. JleBuuybka
HaromnoLwyTb, WO OCHOBHE MPU3HAYEHHS 3aXUCTY MPOSBISETLCA Y
3aKoHO4aBYO nepenbaveHin MOXIMBOCTI NOAMHU BMKOPUCTOBYBATU
3 MEeTOK 3axMCTy CBOro npasa [03BOMEHi 3aKOHOM MPUMYCOBI Aii 3
BMMOIOK  MpMMYyCUTKM  3000B’si3aHy ocoby OO0 npaBOMIpHOI
3000B’'si3aHOI  MOBEiHKW.  ICHyBaHHS  pearibHOro  «MpaBOBOro
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3axuCTy» NIOAMHM B LiNOMY, a TakoX BiAnoBiganbHOCTI AepXaBu
nepeg Hew € TUM YMHHUKOM, WO YTBEPKYE Yy MNpaBOCBiAOMOCTI
NOaNHN  yABMEHHS NpO  CnpaBeanuBiCTb, AOUIMbHICTL  YMHHOI
aepxaBHoi Bnagw, 3abesnevyounM TUM caMuMM i NEriTMMHICTb.
MexaHiaMm npaBOBOro 3axmMcTy BM3HA4Ya€ETbCs AK AMHAMIYHA cucTema
npaBoBux popMm, 3acobiB i 3axoaiB, Ais | B3aeMOAis AKMX CNPsIMOBaHi
Ha 3anobiraHHA NOpYyLUEHHSIM NpaB MOAMHU UM Ha iX BIOHOBMNEHHSA Y
BUMAAKy MOpPYLEHHSA. BiH MicTutb y cobi TpM enemeHTU: OXOpPOHY
npas; 3axXUCT Npas; PUANYHY Jonomory ocobi [4, c. 247].

O. B. BMHOKypOB 3a3Ha4yae, WO KOHKPETM3YKUM BTiNEHi B
KoHcTuTyuii YkpaiHum igei npo npioputetr ocobuctocTi, ii npas i
cBobon, y cT.2 KIK 3akoHogaBeub OAHMM i3 3aBOaHb
KPMMIHAnNbHOrO  MPOBAPKEHHsI  3aKpinuB  3axucT ocobu  Big
HEe3aKOHHOro Ta Heobr'pyHTOBaHOro OGBMHYBAYEHHS, 3aCydXeHHS Ta
HeobrpyHTOBaHOro npouecyanbHOro NpuMycy, obMexeHHs ii npae i
csobog [5, c. 160].

OTxXe, HayKOBi MOLLYKN BYEHMX CNIPSAIMOBAHI HAa BU3HAYEHHS 3MICTY
Ta opMM MOHATTA MpaBa Ha 3axUCT B KPUMiHanNbHOMY npasi Ta
NpoLeCi, WO Mo CyTi € MOXNMBICTIO peanis3auil npaBa MNOOUHU Ha
3axucT, TOBTO BUKOPUCTAHHA YCiX HasiBHWMX cnocobiB Ta 3acobis 3
METOI  3axXUCTy  Bi  HE3aKOHHOrO Ta  HeobrpyHTOBaHOroO
0OBUHYBAYEHHS!, 3aCyIPKEHHsSI Ta HEOOrPYHTOBAHOrO NpoLecyanbHOro
npmumMycy, obmexeHHs ii npae i ceobop.

Y pamkax HaykoBOro AOCHIMKEHHS BBaXaeMO 3a [JoUuifnbHe
3BEPHYTUCA [0 MNOPIBHAHHA nigxoAiB Ta ¢opM BUKOPUCTAHHA Ta
3aCTOCYyBaHHSA MOHATTS MNPaBO Ha 3axUCT Y YMHHOMY KpuMiHansHOMY
npouecyanbHOMy KoAekci YkpaiHu, npunHatoro B 2012 poui i3
KpumiHaneHum npouecyanbHuM kogekcom 1960 poky. Lie HeobxigHo
3pobuUTM 3 METOK BUCBITIIEHHS EBOJIIOLINHOIO LUMAXY PO3BUTKY
CaMoro MOHATTA MpPaBO Ha 3axUCT Ta IHCTUTYTY 3axucTy npas B
uinomy B Hawin aepxasi, ockinbkn came B KK YkpaiHu 2012 poky
3aknageHo OCHOBM 3MaranbHOi Mogeri KpUMiHanbsHOro NpoLecy.

Y HaykoBo-npakTuyHomy KOMeHTapi 3a pefakuieto
B. I". TOH4YapeHKO Ta iHWNX HaronowyeTbCs, WO NpaBo Ha 3axuCT Y
HoBomy KIK Ykpainum siense coboto cuctemy neritmmHmx 3acobiB i
cnocobiB, BMKOPUCTaHHS SKMX OA€ MOXIMBICTb CrpocTyBaTu hakT
BYMHEHHSI KPMMiHaNbHOro NpaBONOPYLUEHHS!, BUHHICTb 0COOU y 14010
BUYMHEHHI (NOBHICTIO ab0 4YacTKOBO), 3aXUCTUTKM ii MpaBa Ta 3aKOHHI
iHTepecwm [6]. AHanisytoun nonoxeHHs YnHHoro KK Ykpainmn, moxHa
NpUATM [0 BUCHOBKY, WO MpaBa Ha 3axucT — Ue HaJaHHS
MOXIMBOCTI HagaTu YCHi abo NMCbMOBI MOSICHEHHS 3 MpuBOAY
nigo3pun 4m obBuHyBayeHHs (4. 8 cT. 95) [1, c. 59], npaBo 36upat i
nogaesatu gokasu (4. 1, 3 c1. 93) [1, c. 58], npaBo 6paTtn ocobucty
yyacTb Y KpUMiHanbHOMY npoBafXeHHi (n. 9-16 4. 3, 0. 1-6 4. 4, 4. 5
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cT. 42, 4. 3 cT. 43) [1, c. 30—32], BUKOPMCTaHHSA NPaBoOBOi 4ONOMOMU
3axMCHMKa (cT. 45-54) [1, c. 33-37], peanisauis iHLINX
npouecyanbHux npas, nepeabayveHux KK (ct. 42, 43) [1, c. 30-32].

YTiMm npaBo Ha 3axucTt 3a KIK 1960 p. Bu3HavaeTbCcsa HK
CYKYMHICTb MpouecyanbHUX Npa., sika HaJae MOXMMBICTb 3axuLiaTi
cebe camocTitHo (cT. 43, 43') [7], HagaHHS MOXIMBOCTI
CKOpUCTaTUCb MpPaBOBOK [AOMOMOroOK 3axucHuka (cT. 44-48) [7],
000B’A30K 0cib Ta opraHiB, siki Be4yTb nMpouec 40 NepLlioro Jonuty
po3’ACHUTU OBBMHYBa4YeHOMY MOro npaBa Ta HagaTU MOXNUBICTb
HUMKM KopUCTyBaTUCL (4. 2 cT. 21) [7], 0boB’si30K Ocib Ta opraHiB, Ski
BeAyTb npouec 060B’sI3KY BXMTTA 3aX04iB OO0 OXOPOHU 0COBMCTMX
i ManHoBux nNpaeB 06BUHYBa4YeHoro (4. 2 cT. 21) [7].

Hansaxnusiwoto Hoeernot YmHHOro KK YkpaiHu € 3akoHogaBye
3aKpINMEHHs MOPYLWEHHS MpaBa Ha 3axuCT, WO BUPaKAETbLCA B
iCTOTHOMY MOPYLLUEHHI NpaB JNOAMHN i OCHOBOMONOXHNX cBoboa (M. 3
4. 2 cT1. 87) [1, c. 55], MOXNMBOCTi BM3HATM JOKa3n HeOOMYyCTUMUMMU,
OTpMMaHi  BHacnigoK IiCTOTHOrO MOPYLWEHHST npaB  JOAMHK i
OCHOBOMONOXHUX ceobog (4. 1 cT. 87) [1, c. 55].

OTxe, IHCTUTYT 3axucTy npaB fOOWHU 3HaxXOOUTbCS B
NOCTIHOMY PO3BUTKY Ta YAOCKOHAamEHHi, MOHATTA NPaBo Ha 3axucT
nignarae pos3WMPEHOMY TIyMA4yeHHIO Ta PO3YMIHHIO B pamKax
HoBoro KK Ykpainu.

MpoTe Ha Halwy AyMKy, B YKpaiHi 3 pokaMu KinbkicTb npobnem,
AKi BUMHWKaIOTb MpU peanisauii NIOAUHOK MpaBa Ha 3axXUCT He
3MEHLUYETLCA, @ HaBMnakn 30inblyeTbCcs. 3BUYANHO, Lie 3yMOBIIEHO i
3aranbHO NONITUYHOK Ta EKOHOMIYHOK cuTyauielo B kpaiHi. Cepeg
npobnem y KpuMiHaNbHOMYy MPOLECi MOXHa BUOIMWTU HACTYMHI:
1) BiOCYTHICTb €OHOCTI Teopii Ta MPaKTUKN B OEAKUX MUTAHHSX, SKi
Ge3nocepeHbO MOB’A3aHi i3 3aXUCTOM MpaB; 2) HIBENOBaHHS HOPM
3aKkoHogaBcTBa 3 OOKYy MNPaBOOXOPOHHUX Ta CYAOBMX OpraHis;
3) BIACYTHICTb Y KOXHOT NIOAMHU YCBIAOMITEHHA TOroO, WO Y KOXHOI
NIOAMHW € MNpaBO Ha 3axucT; 4) MnoBiNbHE YAOCKOHAIEHHS
KpMMiHanbHOro 3aKOHOA4ABCTBA 3 ypaxyBaHHAM BUMOT CyCMiNbCTBa.

Wlogo npobnemu BiOCYTHOCTI €OHOCTI Teopii Ta MpakTukM B
OesKNX MuTaHHAX, aki 6e3anocepeHbO MOB’A3aHi i3 3aXMCTOM MNpaB
HeoOXiOHO 3a3Ha4MTu HacTynHe. [IpOTAroOM OCTaHHIX poOKiB Yy
cycninbcTBi cknanacs we Oinbla TeHAeHUia BNpPOBaKEHHS
iHO3EMHOrO  3aKkOHOAaBCTBAa B Hawy cucTemy npaBa 0es
npopaxyBaHHA HACNiAKiB NPUAHATTSA NEBHOI HOBOI HOPMU YM 3MiH OO0
ynHHoro KIK Ykpainu. Hanpuknag, Ha npaktuui opraHvu AoCY4OBOro
po3crnigyBaHHa B ©OaraTbOX BWMagkax [Adeski npaBa NOAVHU
BBaXaloTb ii obo’siskamn. MoBa wge npo n.9 4.3 cT.42
KMK Ykpaihn [1,c.30], pn[e BM3HA4YeHO, WO MNigo3proBaHUN,
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obBUHYBayeHUN Mae npaBo 6Gpatm yyacTb Y NpPOBEOEHHI
npoecyarnbHux i, To6To Le He € Moro 00OB’sI3KOM.

Ckaximo, nigo3proBaHOro pasoM i3 3aXMCHUKOM BUKITMKAHO Ons
yyacTi B npouecyanbHin fii, d9ka B TOMY 4ucni € cnigyoto
(poswykoBow) fieto, npen’aBneHHs ocobu  Ons Bi3HaHHA.
Migo3proBaHnin A0 NoYaTKy CKNageHHs NpOTOKONy 3asBUB Crigdomy,
Lo BiAMOBASETbCA BpaTy yyacTb y Uil cnigyin i, npote cnigyum
Oyno npoirHopoBaHo Le i No cyTi byna npoBefeHa npouecyanbHa
gis.  Kpim Toro, cnigumn BigmoBMBCS  3adiikcyBaTu  BigMOBY
nigosptoBaHoro 6party yyacTb B Takil mpouecyanbHin gii. Ha Hawy
OYMKY, Le € He Tinbkn nopyweHHam cT. 42 KIK YkpaiHn, a n
MOPYLLUEHHAM MpaBa MOAMHM Ha 3aXUCT.

Takox noTpibHo, Wob ocoba, sika Mae npouecyanbHUiA cTaTyc
nigosptoBaHoro abo o6BMHYBaA4YeHOro B MEBHOMY KpPWMiHANbHOMY
NpoBaKEHHi  MOrna KOpuCTyBaTUCS  yciMa npaBamu,  SKi
nepenbaveri ct. 42 KIK YkpaiHn. 3assBuyan, opraHu AOCygoBOro
poacnigyBaHHa HiBentotoTb N. 14 4. 3 cT. 42 KIK Ykpainm [1, c. 30],
e 3a3HavyaeTbCs, WO Nigo3poBaHM Mae NpPaBo O3HANOMIOBATUCS
3 Martepianamum  gocygqoBOro  poscrigyBaHHs B MOPSAKY,
nepepbayeHomy ct. 221 uboro Kopekcy [1, c. 137], Ta Bumaratm
BiOKpMTTA MaTtepianis 3rigHo 3i cT. 290 uboro Koagekcy [1, c. 176].
Ha npaktuui nigospoBaHOMY Ta 3aXMCHUKAM HE OarTb MOXITMBICTb
B3arani O3HarnommnBaTUCA 3 marepianamm [0Cya0BOro
po3cnigyBaHHSA HIOUTO B iHTepecax CrnigcTea, a po3cnigyBaHHsS MOXe
TpuBaTVU 3aHaAATO JOBro, NPOTE B Lel Yac A0 0cobn 3acTOCOBYETHCS
HaMKOPCTOKILLMI 3ano0iKHUIA 3axia, B3ATTSA Mig, BapTy.

[yxe yacTo nicna BYMHEHHSI 0CcOo0OK 3MOoYMHY [0CydoBe
po3crnigyBaHHs TpMBae MakCUMaribHi  CTPOKW, $Ki  BU3HAYEHI
3aKOHOOABCTBOM, SIK Hacnigok ocoba Mae npouecyanbHUn cTaTyc
Nigo3pOBaHOrO i 4O HbOrO 3aCTOCOBYOTLCS MakCMMarbHO CYBODI
3anobikHi 3axoau i Nigo3ptoBaHOMY OOBOAUTLCA JOBro YekaTu NMoku
TpMBae poscrnigyBaHHa. TobTo icHye npobrnema  LWITy4yHOro
3aTAryBaHHs nNpoLecy 4oCy40BOro po3chnigyBaHHS.

Mpobnema HiBenBaHHA HOPM 3akoHoZaBcTBa 3  OOKy
NPaBOOXOPOHHUX Ta CYOOBWUX OpraHiB He 3HWKae 3 pokamu. Tak
NPUUMalOTb 3aKOH, AKMA Mae Ha MeTi MOKpPaLLEeHHA 3axucTy npas
NOOMHKW, NPOTE Ha MpakTuui Bce BigOyBaeTbCcsl abCOMIOTHO MO
iHwoMy. MoxnmMBo uUe OOYyMOBIEHO HWM3LKOK SKICTHO MiArOTOBKM
daxisuis, Hanpuknag pedopma noniuii. o noniuii HabpaHi ocobu 3
Pi3HOI0 OCBITOIO, SIKi MPOXOASATb 6 MICALIB HaBYaHHSA | NPUCTynaKTb
00 BMKOHaHHsSI poboTH i He MatoTb NPOdECIHOro PiBHA NIArOTOBKM Ta
(haxoBOro HaB4aHHS. SckpaBuUM NPUKIAAOM € CUTYyaLlid, Konu cniguun
npu 3aTpuMMaHHi ocobn 3000B’si3aHWIA 3BEPHYTUCS OO BiAMOBIOHOIO
PerioHanbHOro LeHTpy 3 HagaHHs 6e30nnaTHOI BTOPMHHOI JOMOMOrK
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3rigHo 3 Bumoramm 4. 4 c¢1. 213 KINK Ykpainu [1 c. 127]. Tak, cnigumi
3aTpumMye ocoby, He NnopyLlye 3aKOHOO4ABCTBO, OCKiMbKWA A3BOHUTL Y
BignoBigHUM  PerioHanbHMA UEHTP 3 HagaHHsa ©6esonnaTtHol
BTOPWMHHOI JOMOMOrK, NpOTE He Yekae afBoKaTa i CKragae npoToKon
3aTpuMaHHs ocobu, xoya ocoba BiAMOBNAETLCA nignucysatn Byab-
SKi JOKYMEHTU i NPOCUTb 3anyyuTu 3axXMCHUKa NS 34INCHEHHS YCiX
npouecyanbHux Ain. AgBokaT npubyBae Ha Micue 3aTpuMaHHs,
npoTe Hi 3aTpUMaHoro, Hi MpauiBHMKa MPaBOOXOPOHHOIO OpraHy
Hemae. Ha 3BepHeHHs PerioHanbHOro ueHTp 3 HagaHHa 6e3onnaTtHoi
BTOPMHHOI  JOMOMOrM OO KepiBHMUTBA OpraHy [JocygoBOro
po3cnigyBaHHa LWOOO0 BKasaHOi cuTyauii 3a3Buyanm npuxoguTb
BiONOBIAb, WO Y OisiX NpauiBHUKA NPaBOOXOPOHHOIO OpraHy BiACYTHI
nopylweHHs. A6o Hanpuknag, iCHyBaHHS B 3aKOHOAABCTBI Konisii
LLOAO TOro, Konv ageokat mae 6yt nosigoMMeHun Npo 34iNCHEeHHS
neBHOI npouecyanbHoi Ail. Tak, 4. 2 cT. 46 KIK Ykpaiim Bu3Ha4veHo,
wo «Henpubymms 3axucHuka Ornd y4acmi y rnpogedeHHi nesHol
npoyecyanbHoi Oii, AKWO 3axucHUK bye 3asyacHO ronepedxeHul
npo ii nposedeHHs1, i 3a ymosu, Wo nidosprosaHull, 068uUHy8avYeHuUL
He 3anepedye npomu npoesedeHHs npouecyanbHoi Oif  3a
g8idcymHocmi 3axucHuka, He Moxe bymu rnidcmaeor Orisi 8U3HaAHHS
uiei npouecyarsnbHoi Oii HE3aKOHHOM, Kpim eurnadkie, KOMu y4acms
3axucHuka € obos’sizkosoro» [1, c. 33]. MNpoTe, TNymadeHHs croBa
«3aBYacHO» B JXOOHOMY HOPMAaTMBHO-MPaBOBOMY akTi HeMmae.
BignosigHo go Bumor 4. 8 ct. 135 KIK YkpaiHu «Ocoba mae
ompumamu fogicmKy npo BUKIUK abo b6ymu nogidoMIeHo Mpo
HbO20 IHWUM WIISXOM He Mi3Hiue HiX 3a mpu OHi 00 OHS, KOMU 80Ha
30608’a3aHa npubymu 3a 8UKIUKOM. Y eunadKy 8CmMaHOBEHHST UM
Kodekcom cmpokie 30ilicHeHHs1 npouecyanbHux Oil, sKi He
do3eonsome 30ilicHUMU BUKIUK y 3a3HadyeHUl cmpok, ocoba mae
ompumamu fosicmkKy npo 6UKNUK abo b6ymu nogidoMIeHow Mnpo
Hb020 [HWUM wWwiAxom sikHatiweudwe, ane 8 bydb-sikoMy pasi 3
HalaHHsM il HeobXxiOHo2o yYacy 0ns nidzomoeku ma npubymms 3a
suknukom» [1, c. 80-81].

Takox BapTo Haronocutu, Wwo 4. 4 c1. 46 KIK YkpaiHu uitko
BM3HAYEHO, L0 3aXUCHUK KOPUCTYETBHCS MpoLecyanbHUMKU npaBamu
nigo3poBaHoro, 06BMHYBAYEHOro, 3axUCT SAKOro BiH 3AiNCHIOE,
KpiM npouecyanbHUX  NpaB, peanisauis  saKkux  30IACHIOETLCS
6e3nocepeaHbO NiJo3ptoBaHMM, OOBMHYBAYeHWM i He MOxe OyTu
aopy4veHa 3axucHuky [1, c. 33]. BpaxoBytoun ue, ocoba mae GyTtu
nosigomrneHa npo Oyab-siki cnigdyi 4u  npouecyanbHi - gji, Sk
NpoBOAMTL OpraH [[OCYyAOBOro pO3ChifyBaHHSA, He 3aB4acHO, a
BignosigHo o Bumor cT. 135 KIMK Ykpaiuu. lpoTte, Ha npakTuui
CKrnagaetbcsi abCoOMTHO iHWa cutyauis. Y 6GinbwocTi Bunagkis
agBokaTta MnoBigoMnATb B TeNeOoHHOMY pexumi Npo HeobXigHICTb
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nNpmbyTn Ha NeBHy Cnigvy Yv npouecyarnbHy Aito | B AyXXe KOPOTKMI
CTPOK, 3a Napy roavH 4um 3a OeHb.

KOpuanyHa ncuxornoris Ta pinocodis npaBa BUAINAITbL Ta
MOCTINHO HaronoLWyTb Ha Npo6neMi BiACYTHOCTI Y KOXHOI NOANHU
YCBiJOMIMEHHA TOro, WO y Hei € npaBo Ha 3axucTt. Hanpuknag,
MNIOAOVMHY BUKIIMKAKOTh Ha JONUT y SIKOCTI CBigKa LUMSIXOM A3BiHKa.
£k nokasye npakTuka, KoxkHa ocoba 60iTbCa NTU 4O NPaBOOXOPOHHUX
opraHiB, ane NpocTo He 3Hae CBOi eneMeHTapHunx npas. 3okpema, no
TenedoHy Moxe O3BOHUTM Byab-aka ocoba, TOMy BBaXxaemo, Lo B
000B’A3K0BOMY MopsaKy ocobi mae OyTu HagicnaHa noBicTka, TO6TO
nMcbeMoBa BMMOra 3’'siBUTUCA A0 cnigyoro 4m npokypopa. Xoua
cT. 135 KIMY VYkpaiHn i Bu3HaYae MOXMIMBICTb BUKIUKY OCOGU
LUNAXOM BPYYEHHS1 MOBICTKM NPO BUKIMK, HagiCnaHHA i MOLITOLO,
€MEKTPOHHOK MOWTOK YU  haKCUMINBHUM  3B’SI3KOM, 3[iCHEHHS
BUKIMKY No TenedoHy abo tenerpamoto [1, c. 80-81].

TakoX KOXXHOMY BapTO Mam’aATtaTty, Lo KOXHa ocoba mae npaBo
3anyynMTu 3axucHUKa, HaBiTb SAKWO BOHA MAae Ha AOMUT Y MeBHIN
KpMMiHanbHIM cnpaBi TifNbkM K CBIAOK, OCKINbKM CKNagaeTbcs
TeHAeHLis1, WO NMPaBOOXOPOHHUM OpraHaMm NoTpiOHO AkHaWWBMALLE
3HaAWTM KPaWHbOTO | NPUTATHYTM KOroOCb A0  KPUMiHanbHOI
BignoBiganbHOCTI.

Beaxkaemo, IO OAHIi€l0 3 roNoOBHUX NpobneM B KPUMiHaNbHOMY
npoueci € npobnema oOBWHYyBanbHOro yxuny. Ampke B OGinbLIOCTI
BMNaAKiB AisnbHICTb Cnigyoro, npokypopa abo cygai HanpasreHa Ha
NPUAHATTA NO3WLii BMKIMIOYHOI CTOPOHM OOBMHYBA4YeHHs, a O40BOAM
CTOPOHU 3aXMCTY irHOPYKTLCS, HE BPaxXOBYKOTbCA OOCTaBUHW, K
cBigyaTb Ha KOPWCTb MiAO3plOBaHOI Y 0OBMHYBaYeHO! ocobu, Lo
BMAMBAE Ha OO’€KTMBHICTb pPO3ChiQyBaHHA Ta po3rnsgy Cnpaswu.
TobTO  MNOBHICTIO  HIBENMIOETbCSA  MPUMHUMM  3MarasnbHOCTi B
KpuMmiHansHOMY npoueci. 3a ctatuctukoro, y 2016 poui micuesi cyam
yXBanunu BUPOKU CTOCOBHO 86744 ocib. 3 Hux Oyno BunpaegaHo
314, wo crtaHoBuTb 0,36 %. oKasHMK MWHYNOro POKYy TPiLIeYKn
ripwmn — 0,29 %. PiyHMiA cTaTUCTUYHUI  3BIT  adBOKATCbKUX
npauisHukis CLUA 3a 2012 pik Mae nOKasHWK  «BiACOTOK
3BUHYBa4YeHUx» (conviction rate), SkMN MoxHa 3HanTK Ha 8 CTOpIHLI.
Tak oT, 3rigHo 3 unm 3BiToM y 2012 poui 3 87709 Bignosigayis 80963
(93 %) Bu3Hanu cebe abo 6ynu BM3HaHi BUHHUMK. A oTXe, 7 % Byno
BMNpaBaaHo. 3 poKy B piK Lier NoKasHWUK konnesaeTbes: y 1972 poui BiH
cTaHoBuB 75 %, a go 1992-ro 3pic go 85 %. BigcoTok 3BMHYBaYeHNX
Koponiecbkoro cygy BenukobputaHii 3rigHo 3 nosigomneHHsim BBC
ctaHoBuTb 80 %. BuxoamTb, WO cyaoBa cuctema YKpaiHu BUHOCUTb Y
20-60 pasiB MeHLWe BunpasayBanbHUX BUpoOKiB, HiK y CLUA um
BputaHii [8]. Omke, ue nigTBepaxXye npobrnemy  HasiBHOCTI

192



ISSN 2519-4666. Filosofs’ki ta metodologi¢ni problemi prava. 2018. Ne 1-2 (15-16)
@inocogpcuki ma memodosioeiyHi npobnemu rpasa

0BBUHYBANbLHOMO yxuny B YKpaiHi i CBiAYUTb NPO HASABHICTb peanbHUX
npobnem B KPUMiHANIBHOMY CYAOYMHCTBI.

[o npobnem Takox BapTO BiAHECTU BU3HAYEHHS NIACNIAHOCTI Y
KpUMiHanNbHNX NpOBaKeHHAX. AK nokasye npakTuka Ta geski cyaosi
pilleHHs BigOyBaeTbCs NOCTiIiHE MNOPYLUEHHS npaBun NigcnigHOCTI
KpMMiHanbHMX cnpaB 3 OOKy Ppi3HUX MPaBOOXOPOHHMX OpPraHiB.
Ak Hacnigok, KpuUMiHanbHEe MNPOBaKEHHS1 34iACHEHe OpraHom
OOCy[OBOro pO3CridyBaHHs, SKMA He MaB npaeBa uUe pobutwy,
3aKpuMBaETbCS, a OTPMMaHi Aokasun € Hegonyctummumun. Ockineku, n. 2
4. 3 cT. 87 KIK YkpaiHM BU3Ha4vae, WO HegoNyCTUMUMKU € OOoKa3u,
OTpUMaHi nicnst noyaTky KPUMIHANbLHOrO MNPOBAMKEHHSA LUMSXOM
peanisauii opraHoM [OOCYAOBOro po3CrigyBaHHS YW MNPOKypaTypu
CBOIX NOBHOBaXeHb, He nepeabaveHnx kogekcom [1, c. 55-56]. Tomy
OpraHoM MpaBOOXOPOHHMM OpraHam BapTO 3BEPHYTM ocobnuBy
yBary Ha nMUTaHHS BM3HAYeHHSA NIACNIQHOCTI Yy  KpUMiHaNbHUX
NPOBAKEHHSX.

Ha okpemy yBary 3acrnyropye npobnema HabyTTa NonynsipHOCTI
Yy KpUMiHanbHOMY NPOBaXEHHI YKMaAeHHs yrogu 3i cnigCcTBOM 4u
notepninuMm.  3rigHo 3 iHdopmauieto  [JepxaBHOi  CcyaoBOi
agMmiHicTpaudii, 3a nepwe niBpiyd4a 2017 poky cyau BUHecnu
40 000 BupokiB, i3 HUXx — 8700 Ha nigctasi yrog. BogHodac cyau
BigMoBunu y 3ateBepaxeHHi 2500 yrog — ue 20 % Big ix 3aranbHoi
KinbkocTi [9]. To6TO, NPaBOOXOPOHHI OpraHyu 3BMKalOTb NpauoBaTh
BUKIMKYHO gnsa  Toro, wWwob CXMnMTU  MNigO3PHOBAHOIO  4u
obBMHYBa4YeHOro Vykrnactu yrogy 3i cnigcTBOM | MO CyTi He
3aMMalTbCA [OOCYAOBMM PO3CHiAyBaHHAM, WO B MOBHIA MIpi i
HIBEMOE NPUHLUMN 3MaranbHOCTI i NigTBEpOKYE HasiBHICTb Npobnemu
0OBUHYBaANbLHOIO yXuny.

Ha Hawy paymky, npoGrnemor € MoBinbHE YOOCKOHANEHHS
KPMMIHanbHOro 3aKOHOL4aBCTBA 3 ypaxyBaHHSIM BUMOI CYCMiNbCTBa.
Hanpuknag, 3 2012 poky, TOGTO 3 MOMEHTY MNPUAHSTTA YUHHOIO
KK Ykpainu i no TenepiwwHin 4ac 6yno npunHaTo 6nm3bko 60 3miH oo
BKa3aHOro KoOekcy, LWo 3 OfHiel CTOpOHW, CBiOYMTb  NpO
HegockoHanicTb KIK YkpaiHu, a 3 iHWOro npo HW3bKUA piBEHb
HOPMOTBOpPYOI AisiNbHOCTI. Be3yMOBHO, 3MiHM BHOCUTM MOTPIOHO 3
notpebamn cycnineCTBa BWpiWyBaTM NeBHi npobnemu, npote
OiSNbHICTb  MapnameHTy nokasye 30BCIM  iHWY CAPAMOBaHICTb
Ta poborTy.

BucHoBku. OTXe, BpaxoBYyW4M HasiBHi NpobrnemMu MOXHa
3pobuTM BMCHOBOK, LLO 3MararnbHa MOAESNb KPUMiHaNbHOro npouecy
Mae Garato HeponikiB. HasiBHi npobrnemu noTpebyoTb rnmbokoro
aHanisy Ta nowlyky Lwwnaxie ix BupiweHHs. CuctemMa 3axucTy npas
MNIOOMHKN, 30Kpema MOXMMBICTb pearnisauii nogvHOK npasBa Ha
3axu1cT, Mae 6yTn BOOCKOHArNeHa 3 ypaxyBaHHSIM cy4acHux notpeo.
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Philosophical and Legal Problems of Realization
of a Person the Right to Defense
in Criminal Process

The article it explains the understanding of the scientific design of the right to
protection in criminal law and in the process. It is noted that the scientific searches of
scientists are aimed at determining the content and form of the concept of the right of
defense in criminal law and in the process, which is essentially an opportunity for the
implementation of human rights for protection, that is, the use of all available means
and means for the purpose of protection against unlawful and groundless prosecution,
conviction and unreasonable procedural coercion, restriction of its rights and
freedoms. The philosophical and legal problems that arise in the realization of a
person’s right to protection in the criminal process are identified and analyzed.
Among the problems in the criminal process are the following: 1) the lack of unity of
theory and practice in some issues that are directly related to the protection of rights;
2) leveling the norms of law by the law enforcement and judicial authorities;
3) the lack of awareness of the fact that every person has the right to protection;
4) slow improvement of criminal legislation taking into account the requirements
of society.

Keywords: the right of defense; criminal law and process; protection of human
rights; philosophical and legal problems.
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